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Introduction

On 1 July 2026 the Supreme Court gave
judgment in the case of Skatteforvaltningen
(The Danish Customs and Tax
Administration) v MCML Ltd (formerly ED&F
Man Capital Markets Ltd). The Court
restated the key principles of the doctrine of
issue estoppel, clarifying the restricted
limits of its ambit.

This article adopts the following structure:
(1)   First, a summary of the key principles of
issue estoppel identified by the Supreme
Court;

(2)   Second, a closer look at the facts of this
particular case and how the Court applied
those principles;

(3)   Third, a brief consideration of the key
point for practitioners in light of this case.
In this article the Appellant is referred to as
“SKAT” with the Respondent referred to as
“EDFM”. Paragraph numbers in the form [X]
are references to the Supreme Court’s
judgment, save where otherwise stated.

Issue estoppel

What is Issue Estoppel?
Issue estoppel is one of a number of
principles falling under the umbrella term of
res judicata, all of which are concerned with
finality of litigation. Where an issue has been
decided in one set of proceedings, it may
not be challenged or raised again by the
parties in subsequent proceedings. This
applies even where the cause of action is not
the same, which distinguishes it from cause
of action estoppel (see Lord Sumption’s
definition in Virgin Atlantic v Zodiac Seats
[2013] UKSC 46 at [17]).
In a classic (if fairly wordy) statement of the
doctrine in Thoday v Thoday [1964] P 181 at
197, Lord Diplock explained issue estoppel by
reference to the conditions that make up a
cause of action. If a determination is made in
respect of whether one of those conditions
is fulfilled, the same parties cannot re-
litigate the question of whether that
condition was fulfilled, notwithstanding that
the cause of action is distinct.

The Court of Appeal in SKAT ([2025] EWCA
Civ 371 at CA[65]-[68]) summarised the kinds
of issue in respect of which estoppels have
been found to have arisen (CAUTION: this 
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decision was overturned, although the
Supreme Court was not critical of the
summary, and it is not contentious):

Issues of fact
Issues of construction
Decisions as to the legal
quality/consequences of a fact 

The Supreme Court’s summary of the
principles of Issue Estoppel

The Supreme Court primary emphasis was
on the narrowness of the doctrine, and the
limited circumstances in which an issue
estoppel will arise. As the Court noted, it is a
doctrine of ‘powerful effect’ which may
restrict or deny a litigant’s access to court to
vindicate what is otherwise a good claim or
defence [38]. In particular, the Court
restated the importance of the requirement
that the finding giving rise to an estoppel (be
it one of fact or of the legal status of a fact)
must be fundamental to the decision; and
that any such estoppel should not be
expanded beyond the set of facts that gave
rise to it.

This decision is not a major departure from
the prior formulation of the doctrine of issue
estoppel, with the Court’s decision guided by
‘well established’ principles [40]. However, it
does provide a welcome collation and
succinct summary of those principles at the
highest level:

The issue decided in the prior
proceedings must have been necessary
and fundamental to the decision. An
estoppel will not arise in respect of the
court’s decision on an issue which is
immaterial for the purpose of
determining the rights in question
between the parties (Concha v Concha
(1886) 11 App Cas 541) [41].

 

Elements of the prior court’s reasoning
leading up to its ultimate decision, as
opposed to the ‘immediate foundation’
of the decision, cannot give rise to an
issue estoppel: the estoppel is limited to
those findings which necessarily had to
be established to make good the cause
of action, or, to put it another way, were
‘fundamental to the decision arrived at’
(Blair v Curran [1939] 62 CLR 464) [45-46].

Whether the issue in question arose on
the parties’ pleadings is critical in
deciding whether its determination was
necessary and fundamental, as it is the
allegation by a party putting a matter in
issue that gives rise to the estoppel
(Outram v Morewood 102 ER 630) [43-44].

Issue estoppel does not apply in a case
where a party could have put some point
in issue, but chose not to do so: any
unfairness caused by that decision is
adequately addressed by the separate
Henderson v Henderson principles
relevant to abuse of process [49-50].

The scope of an issue estoppel is not to
be enlarged by inference, deduction or
argument from the prior decision
(Duchess of Kingston’s Case (1776) 2
Smith’s LC 644) [52].

An issue estoppel arising from a decision
on one set of facts is not to be expanded
to cover another set of facts, even if the
factual differences were not material in
law to the prior court’s decision. For
example, where the construction of a
document is determined in the first
action, the parties are not precluded by
issue estoppel from arguing in a second
action a new construction point of a
different document with identical
wording (New Brunswick Railway v British
and French Trust Corpn Ltd [1939] AC 1)
[53].



                    

The specifics of the case

Facts
SKAT, the Danish Customs and Tax
Administration, had imposed a 27%
withholding tax on dividends paid out by
Danish companies, payment of which would
discharge the shareholders of any liability in
respect of that dividend (“the Withholding
Tax”). Non-Danish shareholders had a right
to be refunded by SKAT for the Withholding
Tax deducted from their dividends.

The 2018 Proceedings

EDFM (and various other companies) had
issued tax vouchers to non-Danish
shareholders detailing dividends paid/tax
withheld (“the Vouchers”), on the basis of
which those shareholders made refund
applications to SKAT. In 2018, SKAT issued
proceedings against over 100 defendants,
including EDFM, alleging that the Vouchers
contained misrepresentations. In essence,
its case against EDFM was that the Vouchers
were inaccurate as to the amount of
dividends paid/tax withheld, or EDFM was
the true beneficial owner of
shares/dividends, rather than the refund
applicants. Unlike many of the defendants,
the case against EDFM was not based on
fraud.

In March 2021 Andrew Baker J heard a
preliminary issue trial in which he held that
SKAT’s claims were inadmissible under ‘Dicey
Rule 20’, the rule of conflict of law that holds
that the English courts have no jurisdiction to
entertain an action for the enforcement of a
revenue law of another state (“the Revenue
Rule”).

SKAT sought permission to appeal from that
decision on two grounds: (1) the claims in
relation to a proportion of the Vouchers were
not barred by the Revenue Rule (“Ground 1”); 

(2) the Revenue Rule itself was barred by the
Brussels Recast Regulation (“Ground 2”).
Permission to appeal was sought from and
subsequently granted by the Court of
Appeal on Ground 2 only. This appeal was
unsuccessful. Ground 1 was successfully
pursued in the Court of Appeal and Supreme
Court against other defendants, but not
against EDFM.

The 2022 Proceedings

In 2022, SKAT brought further claims against
EDFM on the basis that the
misrepresentations in the Vouchers were
fraudulent and had been issued for the sole
purpose of inducing SKAT to pay refunds of
the Withholding Tax. With the exception of
five additional vouchers, the Vouchers relied
on in the 2022 Proceedings were the same
as those in the 2018 Proceedings. 
At first instance, Bright J rejected EDFM’s
claim that the 2022 Proceedings were an
abuse of process and barred by issue
estoppel, on the basis that SKAT was relying
on different factual allegations and causes
of action.

Whilst the Court of Appeal agreed with the
first instance judge on the question of abuse
of process, it held that the 2022 Proceedings
were barred by issue estoppel. In the view of
the majority (Newey and Popplewell LJJ), the
‘issue’ in question was that: ‘private law
claims to recover [Withholding Tax] refunds
paid out by SKAT based on applications
conveying misinformation amount to
enforcement of a foreign revenue law [so as
to fall within the Revenue Rule’ (CA [131,135]).
The Court of Appeal considered this finding,
which was a determination applying a point
of law to a factual situation (see CA [135]), to
be fundamental to the Judge’s decision
making. Consequently, an issue estoppel
arose (CA [133]).



                    

The question on appeal
The appeal proceeded on three grounds,
although the Supreme Court’s focus was
limited to the second ground. The question
for the court was whether the Court of
Appeal had erred in concluding that an issue
estoppel arose, as:

(a)   the issue identified in the Court of
Appeal went beyond the particular facts
alleged in the 2018 Proceedings;

(b)   The Court of Appeal was bound by the
decision in New Brunswick Railway (cited
above) to conclude that the determination
of an issue that was not traversable (ie not
pleaded) in the earlier proceedings could not
have been necessary for, or fundamental to,
the prior decision.

In essence, SKAT’s challenge to the Court of
Appeal’s decision was that the determination
by Andrew Baker J was limited to the finding
that SKAT’s specifically pleaded claims for
non-fraudulent misrepresentation were
caught by the Revenue Rule. SKAT should not
be estopped from bringing a claim on a
separate cause of action/factual basis, ie
that the Vouchers provided by EDFM were
fraudulent.

Outcome
The lead judgment was given jointly by Lord
Sales and Lord Doherty (with whom the other
members of the court agreed). Having first
set out the principles of issue estoppel
identified above, the Supreme Court
overturned the decision of the Court of
Appeal. Its reasoning in doing so was very
simple.

The Court identified the relevant
fundamental facts of the 2018 Proceedings
as follows [46]:

the allegations that EDFM made negligent
misstatements in the applications for the
refund of the Withholding Tax;

the legal quality of those allegations,
namely that they fell within the scope of
the Revenue Rule.

The Court noted that Andrew Baker J had
not made any findings or assumptions about
whether fraudulent misstatements had been
made by EDFM, nor whether any such
misstatements fell within the scope of the
Revenue Rule [46]. 

The factual and legal bases of the 2018
Proceedings and the 2022 Proceedings were
therefore different, and the factual and legal
bases of the 2022 Proceedings were not
‘traversable’ (ie, they were not pleaded) in
the 2018 Proceedings [56]. The issue
identified by the Court of Appeal as giving
rise to the estoppel was found to be far
wider than the actual issue determined by
Andrew Baker J, as it applied to all private
law claims to recover Withholding Tax
refunds, rather than those actually raised in
the 2018 Proceedings. Consequently, it was
not necessary or fundamental to Andrew
Baker J’s decision making [57].

What this means for practitioners

The headline point arising from this case
must be one of caution; before issue
estoppel is relied on, it is essential for
practitioners to have analysed and fully
understood:

The ratio of the first decision purportedly
giving rise to the estoppel

The findings that were fundamental to
the making of that decision

The findings that were merely elements
of the court’s reasoning on the way to
making those fundamental findings

In light of the Supreme Court’s summary of
the principles and their application to the
facts of the SKAT case, this must start with a
close analysis of the pleadings in the prior



                    

action to understand with particularity the
questions the first instance judge was asked
to determine, as well as the judgement itself.

Whilst the law has not changed, the tenor of
the Supreme Court’s judgment is clear. The
courts may now be more reticent to find
that an issue estoppel has arisen.
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