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Summary

On 14 July 2026 the Supreme Court handed
down judgment deciding whether the
actions of a director adopted to achieve an
outcome which the director, considers in
good faith to be in the company’s interests,
must themselves be taken in good faith to
comply with the duty imposed by s.172
Companies Act 2006 (“CA 06”).

The Facts

Mr Costa was the chairman of Spring Media
Investments Limited (“the Company”), in
which he held an indirect controlling
interest.  Saxon Woods Investments Limited
(“Saxon”) was one of a number of minority
shareholders. 

In 2013, the shareholders (and the Company)
entered into a shareholders' agreement  
which required the Company and
shareholders to work together in good faith
towards a sale of the Company by 31
December 2019.  In due course the board left
the progression toward that sale exclusively
to Mr Costa. Mr Costa however did not
consider that a sale by the end of 2019 was
advisable. He believed that if the sale was 

delayed, the eventual price would be far
higher. He therefore set about delaying any
sale whilst deceiving the board into thinking
that he was working toward a sale by the
end of 2019. The trial judge summarised his
state of mind as “they wouldn’t like it now if
they knew, but they will thank me in the long
run.” However, with the intervention of
Covid, Mr Costa’s plans went awry and the
value of the Company fell dramatically. 

The Proceedings

Saxon brought unfair prejudice proceedings
seeking an order that Mr Costa buy its
shares at the price that a sale in December
2019 would have generated. The trial judge
upheld the unfair prejudice claim but
decided that the unfairly prejudicial conduct
did not involve either a breach of s.172 CA 06
or any dishonesty on Mr Costa’s part. On
that basis he ordered that any forced buy-
out by Mr Costa was conditional upon proof
by Saxon that a sale would have been
achieved by the end of 2019 (and the buy-
out would reflect the price of that sale).

The Court of Appeal ([2025] EWCA Civ 708)
allowed Saxon’s appeal on the bases that
the facts found at trial led inexorably to the 
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conclusions that Mr Costa had breached the
duty under s.172 CA 06 and had done so
dishonestly. This in turn meant that the
remedy of the buy-out should not be subject
to the conditions imposed – the buy-out was
to be at the value of Saxon’s shares as at 31
December 2019.

The Supreme Court’s Decision 

The Supreme Court heard Mr Costa’s appeal
on 17 June 2026, and the Judgment was
handed down less than a month later, on 14
July 2026. This seems to reflect the opening
2 paragraphs of the judgment in which [1]
Lord Briggs first sets out the core issue in the
appeal 

“when [a] director genuinely disagrees with
his or her fellow directors as to the best
route to achieving success for the
company……can he simply act single-
handedly in driving the company towards his
preferred objective, if necessary concealing
what he is doing from his colleagues, or is his
status as a fiduciary owing a duty of loyalty
to the company, and the requirement that he
act in good faith, sufficient to require him to
disclose his opinion to his colleagues, to
discuss it with them and to assist them in
forming a collective view as to the best way
forward for the company? Is the choice
between those alternative courses simply
one for that director, with which the court is
powerless to interfere, if the route chosen by
the director is one which later causes the
company loss, or unfairly prejudices one or
more of its shareholders?”

and then [2] observes that

“the answer …might appear obvious to
anyone with experience of corporate
business affairs” (and lest there be any
doubt, that obvious answer – to each of the
questions within [1] - is “No”).

Mr Costa argued that the opening words of
s.172(1) CA 06 - “A director of a company 
 

must act in the way he considers, in good
faith, would be most likely to promote the
success of the company….” meant that as
long as he believed that what he was doing
was “most likely to promote the success of
the company” he was entitled to decide how
to achieve that objective, even to the extent
of actively deceiving his co-directors. If in
due course (as had happened) his belief
proved wrong and caused loss to the
company (or prejudice to its members), the
means by which he had pursued that belief,
could not amount to a breach of the duty –
all that mattered was whether he had held
the necessary good faith belief.

Given the terms of s.170(3) & (4), construing
s.172 CA 06 requires consideration of the law
that existed before CA 06 came into force.
The Court approached the exercise on the
basis that s.172 was intended to codify,
rather than to change the law.

The Court flirted with the proposition that
Mr Costa’s alleged breach of duty was not
within the ambit of s.172 at all (because it
related not to whether he had held the
relevant view or not, but how he had gone
about implementing that view). At [41] it left
open – supported by s.178 CA 06 the
tantalising prospect that in addition to the
“General duties of directors” set out in
ss.171-177 CA 06 there remain (neither
replaced not codified) other “particular” (ie
not “general”) duties which might be relied
upon.

However, at [42] it was decided that a duty
to “not covertly or otherwise to subvert the
management of the company’s affairs by
the board as a whole” was best viewed as
part of the duty owed under s.172 because it

accommodated the long-established
collective nature of board
responsibilities;
promoted that aim by requiring that
views/dissent should be brought to the
entire board for discussion and 



                    

......decision (and s.173 CA 06 provided  

......protection if a director acted contrary to  

......his own view but in accordance with the  

......majority view because that was how the

......company’s..constitution..required/

......permitted him to act);
was consistent with the overall
affirmation of proper corporate
governance, and
was consistent with case law requiring
disclosure of information by directors
under s.172 CA 06.

The fact that Mr Costa’s actions “looked
more like a breach of one of the other
general duties” (in this case both limbs of
s.171 CA 06 because he had misused the
powers effectively delegated to him,
contrary to the Company’s constitution and
for a purpose for which they had not been
delegated to him) did not mean that they
were not also a breach of s.172 CA 06.

Mr Costa’s best (perhaps only) point was
that the grammar of s.172(1) required that his
construction be adopted. He argued that the
words “in good faith” are clearly linked with
the preceding words “he considers” meaning
that it is only the mental process of
assessing what is best for the Company that
must be “in good faith”, not how the aim
(reached in good faith) is achieved. 

Saxon argued that the requirement of good
faith covered both the formulation of the
aim and the means by which that aim was
achieved. It contended that while the Court
would be very slow to find that the aim had
not been arrived at in good faith, the means
of achieving it were subject to an objective
standard.

Whilst acknowledging that the grammatical
argument “might be said to favour” Mr
Costa’s position – and this seems to be
putting it mildly – the Court decided that
Saxon’s position was to be preferred,
essentially for 3 reasons:

The pre-2006 approach to the duties of
directors was based upon not only upon
respect for the business judgments
made by directors but also on their core
fiduciary duty of loyalty to the company.
Breaches of that core duty could not be
avoided by asserting a genuinely held
belief that what had been done was not a
breach of duty. Proof of such a belief was
never (and is not) “carte blanche to seek
to implement [it] by any means, however
covert or disloyal, [the director] thinks
necessary.” In a codifying provision, some
explicit wording would be expected if it
had been intended to make the change
suggested by Mr Costa. 
Adopting Mr Costa’s submission as to the
ambit of s.172 CA 06 would disrupt the
long-established respect for the
collective decision-making of the board
and would lead to likely breaches of other
of the general duties, such as s.171 CA 06.
Allowing conduct of the kind engaged in
by Mr Costa would be a recipe for “chaos
and paralysis” with each director at
liberty to secretly work to his own agenda
with impunity and to the almost
inevitable detriment of the interests of
the company and its members.

The CA had specifically found that Mr Costa
had acted dishonestly, applying the
objective test in Ivey v Genting Casinos
[2017] UKSC 67, but the Court preferred to
approach the conduct complained of from
the perspective of the fiduciary duty that
was owed (ie to exercise good faith).
Dishonesty could be evidence of a lack of
good faith, but the trigger for liability
remained the latter, not the former.

In the circumstances the CA’s decision was
affirmed.

Comment 

It is hard to argue with the wider rationale
for the decision, albeit that it was achieved
at the expense of the grammar of s.172. The 



                    

prospect of each director being able to work
in secret against all the others with effective
impunity was never likely to be attractive.

However, it should be recognised that Mr
Costa’s conduct is (probably) an extreme
example of a range of behaviours that might
be said to engage the principles set out. It is
perhaps not difficult to see how a dissenting
(or doubting) director’s behaviour might
involve a failure to bring to the board
information because he does not consider it
to be in the interests of the company for it to
be discussed (and possibly acted upon) even
though (or because) he knows that other
directors would wish him to do so. Is this
inaction a breach of the core duty of loyalty
(and hence potentially a breach of s.172)? As
is often true following cases in which a line is
defined (and clearly crossed) there will be a
period in which more nuanced situations will
need to be assessed.

Finally, the reference to the implied
“particular” duties that CA 06 neither
replaces nor codifies leaves scope for pleas
of wider duties where the general duties may
be thought insufficient.
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