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Fraudulent misrepresentation remains a
potent and exacting cause of action. It
carries a high threshold on dishonesty, a
relatively generous approach to causation
and inducement, and a remedial arsenal that
tends to favour claimants once fraud is
established. Recent authorities have refined
the constituent elements and practical
contours of the tort, while reinforcing the
distinctive features that set fraud apart
from negligent and innocent
misrepresentation. This article considers
those developments, focusing on the
elements of the tort, the standard of proof
and the inference of dishonesty, causation
and inducement, and the scope of remedies,
with particular reference to Bell v Singh
[2022] EWHC 3272 (Comm), Groen v Heath
[2024] EWHC 1654, Takhar v Gracefield
Developments Ltd [2024] EWHC 1714 (Ch)
and [2020] A.C. 450, BV Nederlandse
Industrie van Eiprodukten v Rembrandt
Enterprises Inc [2018] EWHC 1857 (Comm),
and Man Nutzfahrzeuge AG v Freightliner
Ltd [2005] EWHC 2347 (Comm). 

The Core Elements of Fraudulent
Misrepresentation

The modern touchstone remains Derry v
Peek (1889) 14 App.Cas.337: a representation
is fraudulent if it is made knowingly, without
belief in its truth, or recklessly as to whether
it is true or false. From this definition flow
the core elements:

1.  A representation of fact (including
statements of present intention) that is
false.

2.  Knowledge of falsity, lack of honest
belief, or recklessness as to truth.

3.  Intention that the claimant rely on it.
4.  Actual and induced reliance by the

claimant.
5.  Resultant loss.

Courts distinguish carefully between false
statements of existing fact and promissory
statements about the future. However, a
statement of future intention is actionable if,
when made, the representor lacked that
intention. Equally, half-truths and misleading
omissions can amount to misrepresentation
where a duty arises to correct a statement
that has become false by supervening
events.
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In commercial contexts, the representor’s
state of mind and corporate knowledge are
often central. Companies act through
individuals; the dishonest state of mind must
be established in those whose knowledge
and actions are attributable to the company
for the relevant transaction. This attribution
analysis is fact sensitive and tends to turn on
who was the controlling mind in relation to
the impugned statements.

The High Threshold for Dishonesty and the
Standard of Proof

Although the standard of proof in civil fraud
is the balance of probabilities, the
seriousness of the allegation requires
cogent evidence commensurate with the
gravity of the allegation. That does not raise
the standard; rather, it reflects the
common-sense proposition that improbable
conduct calls for more convincing proof. The
dishonesty threshold itself remains
demanding: the claimant must show that the
defendant did not honestly believe the
statement was true or was reckless as to
truth, which is a species of dishonesty.

In Groen v Heath, the court’s approach
illustrates the insistence on clear evidence
of dishonesty rather than mere negligence
or over-optimism. The court scrutinised
contemporaneous documents and conduct
to determine whether the representor truly
held the belief professed at the time,
rejecting attempts to retrofit honesty by ex
post rationalisations. The judgment
underscores that recklessness entails a
conscious disregard of the risk that the
statement is false; a failure to make
reasonable enquiries, without more, does
not suffice. Where defendants put forward a
positive case of honest belief, the court will
interrogate the plausibility of that belief
against objective material, but the inquiry
remains focused on subjective honesty at
the time of the representation.

Takhar v Gracefield Developments Ltd,
although procedurally focused, powerfully
reinforces the policy that fraud unravels all.
The Supreme Court confirmed that a party
who seeks to set aside a judgment on the
ground that it was obtained by fraud need
not show that the fraud could not have been
discovered with reasonable diligence before
the original trial. This principle reflects the
distinct moral quality of fraud and the
courts’ unwillingness to allow a dishonest
party to retain an advantage secured by
fraud. While Takhar is not itself a
misrepresentation case, it signals the
judiciary’s steadfast stance on dishonesty:
where fraud is proved, the law will
accommodate robust corrective measures.

Man Nutzfahrzeuge AG v Freightliner Ltd
further highlights the court’s readiness to
find fraud where the representor shuts their
eyes to the obvious. In that case, the analysis
emphasised that recklessness is not a mere
failure to check; it is a conscious decision to
speak indifferent to the truth. The case is
frequently cited for the proposition that
deliberate abstention from inquiry, designed
to avoid confirmation of falsity, can be
tantamount to knowledge of falsity.

The practical lesson is that pleading and
proving fraud demands meticulous pleading
of the knowledge limb. Claimants must
identify the individuals responsible, the
content and context of the representation,
the specific facts showing absence of
honest belief, and the causal link to reliance
and loss. Defendants, for their part, should
be prepared to evidence contemporaneous
grounds for belief and the process by which
the statement was formed.



                    

Causation and Inducement: A Distinctive
and Claimant-Friendly Approach

The causation and inducement rules in
fraudulent misrepresentation are notably
favourable to claimants. Once a materially
false representation is proved and shown to
be fraudulent, the law adopts a presumption
of inducement where the representation
was of a kind likely to induce a person to act,
and the claimant did in fact act. The
claimant need not prove that the
misrepresentation was the sole or even
predominant cause of entry into the
contract; it suffices that it was a real and
substantial cause.

Bell v Singh is instructive on inducement and
the practicalities of proof. The court
accepted that in commercial dealings
multiple factors inform decision-making, but
reaffirmed that the representation need
only be one of the causes that materially
contributed to the decision. The claimant’s
burden is to establish factual reliance. This
can be done by witness testimony
supported by contemporaneous documents.
Where a representation is fraudulently
made, the court is generally disinclined to
allow arguments that the claimant’s reliance
was unreasonable. The well-settled position
is that reasonableness of reliance is not an
element in fraud; even a gullible claimant
may recover, provided the claimant was in
fact induced. Disclaimers and non-reliance
clauses are scrutinised with particular rigour
in a fraud setting, given the policy that
parties cannot contract out of liability for
their own fraud.

Man Nutzfahrzeuge AG v Freightliner Ltd also
speaks to causation, in that the court will not
require the claimant to conduct
hypothetical inquiries into what would have
occurred absent the misrepresentation with
unrealistic precision. The test remains
whether the misrepresentation materially
influenced the claimant’s decision. 

Defendants’ attempts to argue that the
claimant would have proceeded in any event
face a high evidential bar, particularly where
the fraud concerned matters fundamental
to price, risk, or contractual allocation.

The modern emphasis is on a practical
evaluation of business decision-making.
Courts recognise that commercial parties
often proceed at pace and on imperfect
information. Where the representor’s
dishonesty has tainted the negotiation,
causation will commonly be found, and only
clear evidence that the claimant placed no
weight on the false statement will defeat
inducement.

Remedies: Rescission, Damages in the Tort
of Deceit, and the Measure of Loss

Remedies for fraudulent misrepresentation
are both flexible and generous. The primary
remedies are rescission of the contract and
damages in the tort of deceit. They may be
claimed cumulatively, subject to election
and bars to rescission. The remedial themes
in recent cases continue to favour claimants
once fraud is established.

Rescission remains available subject to the
familiar bars: affirmation, lapse of time,
impossibility of restitutio in integrum, and
intervention of third-party rights. Takhar v
Gracefield Developments Ltd, while not a
rescission case, exemplifies the breadth of
the court’s equitable response to fraud by
enabling judgments procured by fraud to be
revisited. In the contractual sphere, courts
lean against allowing technical bars to
defeat rescission where the representor
acted dishonestly, especially where counter-
restitution can be achieved through
monetary adjustments.

The damages measure for deceit is
particularly favourable. Claimants are
entitled to be put in the position they would
have been in had the representation not
been made, measured on a tort basis. 



                    

This generally means all losses directly
flowing from having been induced to enter
the transaction, even if those losses were
unforeseeable, provided they are not too
remote in the sense of being wholly
unrelated to the deceit. The principle that
the tortfeasor takes the victim as found,
coupled with the absence of a foreseeability
limitation akin to Hadley v Baxendale, makes
deceit damages markedly more generous
than contractual damages.

Man Nutzfahrzeuge AG v Freightliner Ltd is a
leading authority on the tort measure. The
court affirmed that remoteness in deceit is
limited only by causation; foreseeability is
not the governing constraint. Once
causation is established, the claimant can
recover the difference between the value
paid and the value received, plus
consequential losses flowing from entering
the transaction. The availability of interest,
and sometimes compound interest in equity
where appropriate, can further augment
recovery.

BV Nederlandse Industrie van Eiprodukten v
Rembrandt Enterprises Inc provides a
transatlantic commercial backdrop but
applied English law principles to
misrepresentation and the allocation of risk.
The decision highlights the continued
judicial reluctance to allow entire
agreement, non-reliance, or limitation
clauses to stifle recovery for fraud. Clauses
purporting to exclude liability for
misrepresentation will be read subject to the
Misrepresentation Act 1967 and the common
law rule that fraud cannot be excluded.
Sophisticated contractual drafting can
narrow the scope for innocent or negligent
misrepresentation claims, but it cannot
defeat liability for deceit. Where fraud is
made out, courts will construe ambiguous
contractual provisions against the
wrongdoer and in favour of effective
remedies.

Practice points flowing from recent cases on
remedy include the importance of pleading
an alternative claim in deceit, even where a
Misrepresentation Act claim is pursued, to
secure the more advantageous tort
measure; careful attention to the timing and
form of affirmation to avoid bars to
rescission; and strategic consideration of
whether rescission remains practicable or
whether damages alone should be pursued.
The availability of rescission ab initio can be
particularly valuable in cases involving long-
term obligations or ongoing exposure that
the claimant wishes to terminate entirely.

The Evidential Architecture: Documents,
Process, and Inference

Recent cases reiterate that fraud is proved
from the totality of the evidence, with
contemporaneous documents and objective
probabilities playing a central role. In Groen
v Heath, the court tested the asserted
honest belief against what was known, what
inquiries were made or deliberately not
made, and whether the representor’s
conduct was consistent with honesty. The
court drew the line between carelessness
and dishonesty by reference to purposeful
indifference to truth. The inferences
available from hurried transactions,
compressed negotiations, and one-sided
information flows will depend on the
commercial realities. However, where the
representor controls critical information and
fails to disclose known adverse facts while
making positive statements, courts are more
readily prepared to infer dishonesty.

In Bell v Singh, the treatment of witness
credibility is salient. Fraud trials often turn
on subjective states of mind, and courts look
for alignment between oral evidence and
documents. Inconsistencies, selective
memory, and reconstruction are treated
with caution. 



                    

Parties should expect vigorous testing of
their accounts, and they should marshal
documents that demonstrate a genuine
basis for any belief professed at the time.
For corporate defendants, board minutes,
internal emails, due diligence files, and audit
trails can be decisive. Equally, claimants
should assemble a timeline connecting
representations to decision points,
approvals, and payments to anchor
inducement.

Contractual Risk Allocation and Fraud

Commercial contracts frequently contain
non-reliance statements, entire agreement
clauses, and sophisticated limitations. BV
Nederlandse v Rembrandt underscores that,
while such provisions can be effective to
structure the factual matrix and limit non-
fraud claims, they cannot immunise fraud.
The Unfair Contract Terms Act 1977 and the
Misrepresentation Act 1967 constrain
exclusion of liability for misrepresentation,
and the common law renders clauses
purporting to exclude fraud ineffective.
Courts will also resist attempts to re-
characterise deceit as a warranty claim
confined by contractual caps. Where fraud
is pleaded and proved, limitation and
exclusion clauses are interpreted strictly,
and the fraudulent party cannot rely on
them to curtail liability in deceit.

That said, careful drafting can influence the
inducement analysis. Detailed non-reliance
statements and prescribed due diligence
procedures may help a defendant argue that
the claimant in fact did not rely on the
alleged representation. But these are
questions of fact rather than law. In fraud,
reasonableness of reliance is not an
element, and the presence of non-reliance
wording is not conclusive. The decisive issue
remains whether the misrepresentation was
a real and substantial cause of the
claimant’s entry into the contract.

Comparative Note on Procedural
Consequences

Takhar v Gracefield signals an enduring
procedural latitude where fraud is alleged
and evidenced. Post-judgment relief
remains available to prevent abuse of
process by fraudsters. In the interlocutory
arena, courts may be more inclined to order
disclosure directed at the representor’s
knowledge and internal deliberations, given
their centrality to the dishonesty inquiry.
Where there is a real risk of dissipation,
claimants may obtain interim remedies such
as freezing orders to preserve assets
pending trial. Allegations of fraud also carry
reputational and regulatory consequences;
parties should anticipate, and be prepared
for, elevated judicial scrutiny of pleadings
and evidence.

Key Takeaways

The recent authorities reaffirm several
settled but vital propositions:

Elements: Fraud requires a false
representation, dishonest state of mind
(knowledge, lack of belief, or
recklessness), intention to induce, actual
inducement, and loss. Corporate
attribution remains case specific.
Standard of proof and dishonesty: The
standard is the balance of probabilities,
but cogent evidence is required. Courts
look for contemporaneous support for
honest belief. Recklessness is conscious
indifference to truth, not mere
carelessness. Fraud unravels all, as
Takhar confirms in the procedural
context.
Causation and inducement: The
claimant-friendly presumption operates
once a material fraudulent statement is
shown. The misrepresentation need only
be a real and substantial cause;
unreasonableness of reliance is not a
defence. Bell v Singh and Man
Nutzfahrzeuge illustrate the approach.



                    

Remedies: Rescission is available subject
to limited bars, with courts reluctant to
allow technicalities to shield fraud.
Damages in deceit are generous: the tort
measure allows recovery of all losses
directly flowing from the inducement
without a foreseeability cap. Contractual
clauses cannot exclude liability for fraud,
as reinforced in BV Nederlandse v
Rembrandt.
Practice: Plead the knowledge limb with
precision, identify the individuals whose
states of mind are in issue, assemble
documentary evidence, and consider
early strategic choices regarding
rescission and deceit damages. Robust
case management is essential.

Fraudulent misrepresentation remains a
challenging claim to advance but, when
proved, it carries formidable consequences.
The recent decisions demonstrate a
consistent judicial posture: dishonesty will
be exactingly examined, but once
established, the law responds with powerful
remedial tools designed to restore the
victim and to deter fraudulent conduct. 

The practical implications for transactional
lawyers and litigators alike are clear. Diligent
verification and accurate statements are
paramount in negotiations. For claimants,
careful evidence-gathering on inducement
and state of mind is decisive; and for
defendants, contemporaneous records
evidencing honest belief are the best
defence. 

The courts’ message endures: in fraud, the
threshold is high, but the remedies are
generous
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