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Introduction

1. Appendix 11 to The Commercial Court Guide
contains a standard form of freezing order, by
which a Respondent is prevented from disposing
of, dealing with or diminishing the value of its, her or
his “assets” up to a certain value.

2. This standard form of injunction is expressed to
apply “to all the Respondent’s assets whether or
not they are in its, her or his own name, whether or
not they are solely or jointly owned.” There then
follows some extra words in square brackets: “
whether the Respondent is interested in them
legally, beneficially or otherwise (added emphasis).
(]

3. The Commercial Court Guide adds a footnote
after the words in square brackets: “Whether this
wider wording should be included in relation to the
Order and/or the provision of information will be
considered on a case by case basis. The wider form
of Order should not be sought as a matter of
course, andits inclusion must be justified.”

4. In JSC Mezhdunarodniy Promyshlenniy Bank v
Pugachev [2016] 1 WLR 160, at [24], Lewison LJ
referred to a freezing injunction containing the
“wider wording” now found in Appendix 11 to The
Commercial Court Guide. He said (without having to
decide):

“The meaning of a legal interest and the meaning of
a beneficial interest may well encompass only
assets in which a respondent has a proprietary

interest properly so-called. But the words ‘or otherwise’

must have been intended to add something”(added

emphasis)

5. So, the words are intended to add something.
But what?

Two Competing Principles
6. Atthe outset, it is important to be reminded of
two basic principles that underpin the jurisdiction

to grant freezinginjunctions.

7. Inthe Pugachev case, at[14], Lewison LJ said:

[1] The standard form of freezing injunction annexed to PD25 is
worded differently. This provides that the injunction “applies
to all the Respondent’s assets whether or not they are in his
own name and whether they are solely or jointly owned. For the
purpose of this order the Respondent’s assets include any
assets include any asset which he has the power, directly or
indirectly, to dispose of or deal with as if it were his own. The
Respondent is to be regarded as having such power if a third
party holds or controls the asset in accordance with his direct
orindirectinstructions.” In JSC BTA Bank v Solodchenko [2011]
1 WLR 888, at [26], Patten LJ said: “the power to deal with or
dispose of the asset as if it were his own is a reference to a
case where the legal owner is not the defendant but a third
party yet it is the defendant who retains the power to direct
how the asset should be dealt with .. It does not extend to
assets of which the defendant remains the legal owner but
holds for the benefit of someone else.”
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“The purpose underlying the grant of a freezing
order is to prevent a defendant from putting
assets beyond the reach of judgment creditors
inthe event that judgmentis entered against him
.. Itis because that is the purpose of a freezing
order that its scope is normally restricted to
assets which would be amenable to executionin
aid of ajudgment.”

8. This is sometimes referred to as the
“enforcement principle” (see e.g. the discussion
in JSC BTA Bank v Ablyazov (No.1) [2015] 1 WLR
4754, at [20], per Lord Clarke JSC).

9. However, the enforcement principle is not an
absolute one. It is equally well-established that
the jurisdiction to make a freezing order should
be exercised in a flexible and adaptable manner
so as to ensure that “sophisticated and wily
operators should not be able to make
themselves immune to the courts’ orders”
(Pugachev, at [58]). This is known as the
“flexibility principle.”

10. Inevitably, there is (or may be) a degree of
tension between the two principles. The point of
freezing orders “is to restrain dealings by the
defendant with assets which, if judgment is
obtained, will be available to satisfy the
judgment” (per Rix LJ in Lakatamia Shipping Co v
Su [2014] EWCA Civ 635, at [46]). It is “equally
plain .. that the jurisdiction is not exercised in
order to give the claimant recourse to assets
which would not otherwise be available to
satisfy the judgment which he may obtain” (per
Sir John Chadwick P in Algosaibi v Saad
Investments Co Ltd 2011 (1) CILR 178, at [32]). It
follows that greater allowance afforded to the
flexibility principles risks subverting the
enforcement principle.

1. In Civiello v _Brodahl [2024] EWHC 707
(Comm), at [25], Foxton J observed that the
tension between these two principles “is at its
most acute where the respondent controls a
company which owns assets, and an attempt is
made to apply the freezing order to those assets
(rather then just the shares of the company).” In
Lakatamia Shipping Co v Su [2015] 1 WLR 291, at
[50]-[51], Rimer L) pointed out:

“.. itis trite law that a company's assets so held do
not belong beneficially to their shareholders, not
even to a shareholder in the position of the first
defendant who is, for all practical purposes, the
sole owner of the companies .. The owner is of
course able to control the destiny of the
company’s assets. But that does not make them
his assets; and [the freezing injunction] s
concerned only with assets which are his assets ...”

Or “Otherwise” ...

12.  What, then, of the words “or otherwise” and
the extended definition of assets to which the
standard form of freezing order can apply?

13. Itis suggested that the wider form of wording
may be appropriate forinclusion in a freezing order
to cover assets over which the respondent has
practical control, but to which he has no legal or
beneficial entitlement, i.e. “where it cannot be
shown at the date of the application that these
assets would be amenable to execution of any
judgment obtained against the respondent”
(Civiello, at[26]).

14. The rationale for this is that the very existence
of such control is reason to suppose that the
respondent can bring the assets into its, her or his
ownership.

15. The point may be illustrated by reference to
cases concerning the appointment of receivers by
way of equitable execution under s.37(1) of the
Senior Courts Act 1981. See e.g. Tasarruf Mevduati
Sigorta Fonu v Merill Lynch Bank & Trust Co
(Cayman) Ltd [2012] TWLR 1721 and JSC VTB Bank v
Skurikhin [2015] EWHC 2131 (Comm). In the latter
case, VIB Bank sought the appointment of
receivers over certain LLP membership interests in
a company called Pikeville. The membership
interests were held by the registered owners as
nominees and trustees for something known as the
‘Berenger Foundation.” On the facts, the Court
found that Mr Skurikhin had “a right to call for the
assets of the Berenger Foundation to be
transferred to him” [48]. On this basis, the Court
concluded that it was open for it to appoint a
receiver overthose assets.
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16. However, aword of warning.

17. As already mentioned, in the Civiello case,
Foxton J described the common situation in
which the respondent to a freezing injunction
controls a company which owns assets, and an
attempt is made to apply the freezing order to
those assets. At [25(iv)], Foxton J cited with
approval the remarks of Peter Macdonald-
Eggers KC (sitting as a Deputy High Court Judge)
in_[FM Capital Partners Ltd v Marino [2018] EWHC
2889 (Comm), at [63], where he said:

“.. the mere fact that the respondent was the
sole shareholder and director of a company did
not mean that the respondent had ‘control’ over
the company's assets for the purposes of the
extended definition, because any decision
taken by the respondent as to the disposition of
or dealing with the company's assets was not
taken by the respondent in his or her own right,
but was taken in his or her capacity as an organ
or agent of the company”

18. In other words, exercising control as agent
for a third party will not suffice.

19. In the scenario described above, one
practical answer may be to invite the Court to
make an order preventing the dissipation of
company assets as a means of fortifying an
order the purpose of which is to preserve the
value of the respondent’s shareholding in the
company. This is what happened in Lakatamia v
Su. See the judgment of RimerLJ, at [44].
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