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Introduction 

On 8 May 2024, the Supreme Court gave judgment on a case of private 
nuisance where there had been encroachment of Japanese Knotweed 
(“JKW”): Davies v Bridgend CBC [2024] UKSC 15. The Supreme Court 
vindicated the Defendant’s position, rejected twice in the County Court 
and again in the Court of Appeal, that damages for diminution in value to 
the Claimant’s land caused by encroachment prior to the Defendant’s 
breach of duty are not recoverable. In short, we have a return to 
orthodoxy: if loss precedes breach, then that breach cannot have caused 
that loss. 

Background

The Claimant owned a mid-terraced house with a rear garden enclosed 
by a wall. Behind the wall was the Defendant’s land, a cycle path on which 
JKW had grown for many years. 

At trial it was found that JKW spread from the Defendant’s land to the 
Claimant’s land “well before 2004”, which was the year the Claimant 
purchased it. It was also found that there was a continuing nuisance 
between 2013 (when the Defendant knew or ought to have known about 
the risk and presence of JKW) and 2018 (when the Defendant began 
treating the JKW effectively). Neither of those findings were appealed. 

https://www.bailii.org/uk/cases/UKSC/2023/51.html
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The Claimant sought damages of £4,900 as the amount by which the 
value of his land had diminished despite the Defendant’s treatment 
programme resulting in JKW no longer actively growing on his land. This 
was termed “residual diminution in value” (see [3], [32] – all paragraph 
numbers in square brackets in this article are to the Supreme Court 
judgment). 

Are damages for diminution in value available in JKW cases? 

The short answer is yes, if there has been encroachment. 

The County Court had answered no, relying on Williams v Network Rail 
Infrastructure Ltd [2018] EWCA Civ 1514. The district judge and circuit 
judge interpreted Williams as preventing a diminution in value claim, on 
the basis that such a claim would be to protect the value of the Claimant’s 
land as an investment or financial asset, rendering the claim one for pure 
economic loss (see [39], [42]).
 
The Court of Appeal held that this was a misinterpretation of Williams. 
There is a distinction to be drawn between: 

•   JKW on a defendant’s but not a claimant’s land, where any diminution in 
value to the claimant’s land is not the result of physical damage or 
interference. That would be pure economic loss and not recoverable in 
nuisance; and 

•  A more than trivial encroachment of JKW from a defendant’s land to a 
claimant’s land resulting in interference with the claimant’s quiet 
enjoyment or amenity of his land and a diminution in value of his land. 
Damages in nuisance for diminution in value would in that case be 
available (see [48]).  

That part of the Court of Appeal’s judgment was not appealed to the 
Supreme Court (see [48]) and so represents the current state of the law. 
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Are damages for diminution in value available for diminution occurring 
prior to breach? 

The short answer is no. 

The Court of Appeal had answered yes, relying on Delaware Mansions Ltd 
v Westminster CC [2001] UKHL 55. The Court of Appeal had said that as 
there was a continuing breach between 2013-2018, the harm to quiet 
enjoyment and amenity suffered by the Claimant persisted in 2018 (see 
[7]). It was said that the fact that encroachment was historic was no 
answer if there was a continuing breach resulting from persistent 
encroachment (see [51]). 

The Supreme Court disagreed, focusing on the “but for” test of 
causation. That test exists to eliminate irrelevant causative factors. Would 
the alleged diminution in value have occurred but for the Defendant’s 
breach between 2013-2018? 

There are exceptions to the “but for” test, but the Claimant in this case did 
not rely on one, and nor did the Court of Appeal (see [59]). Instead, the 
Court of Appeal had relied on Delaware Mansions, but the Supreme Court 
held that that case was to be distinguished. Properly analysed, Delaware 
Mansions decided that a claimant is entitled to recover the reasonable 
costs incurred in abating a nuisance (see [66]). It is not authority for the 
proposition that diminution in market value is recoverable regardless of 
whether the diminution occurred prior to the defendant’s breach of duty 
(see [67]). 

In the case at hand, the diminution in value occurred long before the 
Defendant’s breach of duty began in 2013. There was no evidence and no 
finding that the Defendant’s breach of duty between 2013-2018 had 
increased or materially contributed to the diminution in value of the 
Claimant’s land. The application of the “but for” test eliminated the 
Defendant’s breach of duty as a causative factor (at [70]). 
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Conclusion 

Accordingly, if there is encroachment and the only diminution in value 
occurs prior to breach, then that diminution cannot have been caused by 
breach and is not recoverable. However, if the diminution in value 
increased during the period of breach, then damages could be 
recoverable by the amount of that increase (as was accepted at [54], see 
also [70]). 

The result in this case will be of some solace to Defendants in JKW cases. 
The impact of limitation may amplify this. Defendants would also want to 
check when the claimant acquired their land, as if this was post-
encroachment and the previous owner did not assign a right of action to 
the claimant, this might also impede their claim (see [14]). But in each case 
the important evidential questions will remain of when encroachment and 
diminution in value occurred, and if that diminution worsened over time. 
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