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Getting It Wrong

An appeal will be allowed if the lower court’s decision was
“wrong”. But what does that actually meanin practice?

Chris de Beneducci covers a multitude of sins.
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1. Introduction. Buried away at CPRr.52.21(3) is the provision at the heart of
the civilappeal system:

“The appeal court will allow an appeal where the decision of the
lower court was — (a) wrong or (b) unjust because of a serious
procedural or other irregularity in the proceedings in the lower
court”.

2. Inthisarticle, lwant to focus onwhat “wrong” actually meansin practice.

3. In short, the case law shows that “wrong” has three different shades of
meaning in this context: it can mean an error of fact, an error of law, or an
errorinthe exercise of a discretion.

4. The significance of these distinctions is that subtly different principles
govern challenges to findings of fact, holdings of law, and exercises of
discretion.

5. | will explore those principles below, bearing in mind that precision is
crucially important here: as the Court of Appeal emphasised in Global
Energy Horizons Corpn v. Gray [2020] EWCA Civ 1668 at [492], “in framing
draft grounds of appeal, and in advancing submissions in favour of the
grant of permission [to appeal], the putative appellant must anchor their
case to those principles and explain which of them is engaged, and why, as
regards each challenge”.
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6. Errors of Fact. The principles governing challenges to findings of fact
were helpfully refined by a series of Supreme Court decisions in the early
2010s. The leading case is Henderson v. Foxworth Investments Ltd [2014]
UKSC 41, where Lord Reed held at [6/] that:

“...inthe absence of some other identifiable error, such as (without
attempting an exhaustive account) a material error of law, or the
making of a critical finding of fact which has no basis in the
evidence, or a demonstrable misunderstanding of relevant
evidence, or a demonstrable failure to consider relevant evidence,
an appellate court will interfere with the findings of fact made by a
trial judge only if it is satisfied that his decision cannot reasonably
be explained orjustified”.

/. So,in practice, an appeal court will only disturb a finding of fact if it was a
conclusion which no reasonable judge could or should have reached. That
is a high bar, reflecting the deliberate allocation of roles between first
instance and appeal courts: the latter reviews the rationality and
coherence of the former’s decision-making process, but does not carry
out that decision-making process afresh by embarking on a rehearing of
the case.

8. In modern English law, the most famous explanations for this policy of
deference to first instance decisions come from familiar sources. In
BiogenIncv. Medeva Plc [1997] RPC 1, Lord Hoffmann said at 45 that:

“.. The need forappellate cautioninreversing the judge’s evaluation
of the facts is based upon much more solid grounds than
professional courtesy. It is because specific findings of fact, even
by the most meticulous judge, are inherently an incomplete
statement of the impression which was made upon him by the
primary evidence. His expressed findings are always surrounded by
a penumbra of imprecision as to emphasis, relative weight, minor
qualification and nuance (as Renan said, la vérité est dans une
nuance), of which time and language do not permit exact
expression, but which may play an important part in the judge’s
overall evaluation”.
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9. More recently, Lewison L) memorably observed in Fage UK Ltd v. Chobani
UK Ltd[2014] EWCA Civ 5 at [114] that:;

“‘Appellate courts have been repeatedly warned, by recent cases at
the highest level, not to interfere with findings of fact by trial judges,
unless compelled to do so .. The expertise of a trial judge is in
determining what facts are relevant to the legal issues to be
decided, and what those facts are if they are disputed. The trial is
not a dress rehearsal. It is the first and last night of the show.
Duplication of the trial judge’s role on appeal is a disproportionate
use of the limited resources of an appellate court, and will seldom
lead to a different outcome in an individual case. In making his
decisions the trial judge will have regard to the whole of the sea of
evidence presented to him, whereas an appellate court will only be
island hopping”.

10. The judgment in Volpi & Delta Ltd v. Volpi [2022] EWCA Civ 464 (see [65]
and [66] in particular) is a good example of Lewison LJ deploying those
principlesin practice.

11. Errors of Discretion. The principles governing challenges to exercises of
discretion are also well established.

12. Discretions confer on the court the power to do (or not do) something.
They generate arange of possible solutions on any given set of facts. For
instance, there is no single “right” answer to whether (and, if so, precisely
how) a court should exercise its discretionary power to strike out a claim;
rather, there is a range of reasonable responses to the circumstances
before the court. Put simply, if the response adopted by the court falls
outside thatreasonablerange, thenitis appealable.

13. The most famous modern statement of that principle is found in Tanfern v.
Cameron-MacDonald (Practice Note) [2000] 1 W.L.R. 1311, where Brooke
L) at[32] cited an earlier dictum from a House of Lords case:

“If the appeal is against the exercise of a discretion by the lower
court, .. the appellate court should only interfere when they
consider that the judge of first instance has not merely preferred an
imperfect solution which is different from an alternative imperfect
solution which the Court of Appeal might or would have adopted,
but has exceeded the generous ambit within which a reasonable
disagreementis possible”.
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14. Once more, as the phrase “generous ambit” indicates, the appeal court is
fairly deferential to the lower court’s decision-making. So, as with findings
of fact, a challenge to the exercise of a discretion will also be something of
anuphill struggle.

15. Errors of Law. Errors of law represent arguably the most involved
category of mistake. In some cases, errors of law are crystal clear: the
judge applied the relevant statute in its unamended form or failed to take
into account the leading case. Insuch cases, itis easy for the appeal court
to say that the decision below was “wrong”.

16. The positionis trickier, however, when it comes to the application of legal
standards such as negligence, obviousness, or abuse of process. Here, as
with the proper construction of a contract, there is only one right answerin
law, but reaching that answer involves weighing alarge number of factors.

17. Again, appeal courts adopt a deferential approach to evaluative
assessments of this nature. As Thomas LJ put it in Aldi Stores Ltd v. WSP
Group Plc [2007]EWCA Civ1260 at [16]:

“The types of case where a judge has to balance factors are very
varied and the judgments of the courts as to the tests to be applied
are expressed in different terms. However, it is sufficient for the
purposes of this appeal to state that an appellate court will be
reluctant to interfere with the decision of the judge in the judgment
he reaches on abuse of process by the balance of the factors; it will
generally only interfere where the judge has taken into account
immaterial factors, omitted to take account of material factors,
erred in principle or come to a conclusion that was impermissible or
not opentohim”.

18. Some useful guidance in this regard was provided by Hoffmann LJ (as he
thenwas)in Re: Grayan Ltd [1995] Ch 241 at 254

“...the standards applied by the law in different contexts vary a great
deal in precision and generally speaking, the vaguer the standard
and the greater the number of factors which the court has to weigh
up in deciding whether or not the standards have been met, the
more reluctant an appellate court will be to interfere with the trial
judge’s decision”.
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19. Conclusion. Despite the wording of r.52.21(3), then, it is not sufficient
for an appellant simply to say that the decision below was “wrong”.
Rather, grounds of appeal need to indicate how the outcome of the
case in question was vitiated by an identifiable error of fact, error of law,
and/or erroneous exercise of a discretion.

20. Moreover, keep in mind the overworked judge who will be reviewing the
application for permission to appeal on the papers as part of their “box-
work”. Seize that judge’s attention with short and sharp grounds of
appeal which get directly to the point. That way, a disappointing result
at firstinstance need not be the end of the story.
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