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Propounder must prove that testator knew & 
approved of contents of will at time of execution 
(or time of giving instructions).

This ensures that the will “truly represents the 
testator’s testamentary intentions”.

•

•

•

•

•

•

•

Burden of proof presumptively discharged where 
testator had testamentary capacity and will was 
duly executed.

But “suspicious circumstances” will increase the 
weight of the burden of proof and require affirmative 
proof satisfying the Court that the testator in fact 
knew and approved of the contents of the will.
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• Wintle v. Nye [1959] 1 WLR  284: “Although fraud was not alleged in the pleadings, it was open to those who 
challenged the will so to cross-examine the solicitor [who prepared the will, was named as sole executor, and 
took the sizeable residue] as to suggest the inference that the reason the testatrix did not know and approve the 
contents of the will was that he was fraudulent” (Headnote).

• Burden (and costs risk) of proving knowledge and approval on propounder.  Burden (and costs risk) of proving 
fraud or undue influence on challenger.

• Unsurprising that (as per Law Commission) “in a number of instances wills are being challenged on the basis of 
want of knowledge and approval, when in fact the circumstances would more appropriately give rise to a claim to 
undue influence”. (Law Commission therefore proposes to reform law of testamentary undue influence.)

• “A plea of want and knowledge and approval is not to be used as a cloak to conceal what is in reality a charge of 
dishonesty or undue influence”: Burns v. Burns [2016] EWCA Civ 37, per McCombe LJ at [52]. Yes, but how far 
does that actually go? See Reeves v. Drew [2022] EWHC 159 (Ch), per Michael Green J  at [344] – [349]. 

Re R [1950] 2 All ER 117, per Willmer J at 123
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“[Counsel] said that they were not relying on or seeking to prove fraud; rather they raised doubts and suspicions about the 
attendance notes and they said that Mr Curnock was not an honest or credible witness.  But the main point is that they put the 
Claimant to proof, as they are entitled to, as to whether the deceased knew and approved the contents of the 2014 will and 
they did not need to go further and allege that this was a fraud, even if this may be an inevitable conclusion on the facts.

I do not think that the Defendants were bound to plead fraud or dishonesty in these circumstances.  It is not a necessary part 
of their case and they do not need to set the bar that high. They simply say that the Claimant has not discharged the evidential
and legal burden of proving that the 2014 will represented the true intentions of the deceased and part of the reason for that is 
that Mr Curnock’s evidence was untruthful and his attendance notes unreliable.  It is not necessary to explain why Mr Curnock
acted as he did.  I too will not speculate as to that.

As for the Claimant, it was obviously in her interests for the 2014 will to be executed in the terms that it was and it may 
necessarily follow that a finding that the deceased did not know and approve the contents carries with it the strong 
implication that she engineered an extraordinary fraud on her father by getting him to execute the 2014 will without knowing 
its terms or thinking they were something else.  However again it is not necessary for the Defendants to prove that this was 
what happened and that it was fraudulent or dishonest.  They cannot know exactly what happened and can fairly say that the 
Court is only concerned with examining whether the deceased knew and approved the contents of the 2014 will.

Accordingly my task is to assess by reference to the totality of the relevant evidence before me whether the Claimant has 
proved on the balance of probabilities that the deceased knew and approved the contents of the 2014 will”.
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The same principles apply to knowledge and approval of part of a will as they do to knowledge and approval 
of the whole: Guardhouse v. Blackburn (1866) LR1P&D 109. (For a recent discussion, see the Richefond v. 
Grizzle litigation. 

“I do not doubt that it is possible for a Court to find that part of a will did have the knowledge and approval of the 
deceased and that another part did not.  An example would be if a solicitor, who has been instructed to draft a 
will, obtains the deceased's approval of the draft but subsequently before execution adds a clause without 
drawing it to the attention of the testator and keeps the executed will.  But the circumstances in which it will be 
proper to find such a curate's egg of a will are likely to be rare”: Fuller, per Peter Gibson LJ at [36].

Fuller v. Strum [2001] EWCA Civ 1879, per Peter Gibson LJ at [36]

As regards legalese, “the testator has to accept the phraseology selected by the [expert] draftsman without 
himself really understanding its esoteric meaning and in such a case … knowledge and approval is imputed to 
him”: Greaves v. Stolkin [2013] EWHC 1140 (Ch). 
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1. Deceased/Residuary 
Beneficiaries to 
Blame?

2. Circumstances Lead 
Reasonably to an 
Investigation of the 
Matter?

NB Neither exhaustive nor 
rigidly prescriptive: CPR 
can apply.

Spiers v. English [1907]

Two Exceptions

See Lumb v. Lumb [2023] 
EWHC 2052 (Ch): another 
of the “three special costs 
rules or principles 
applying in probate 
proceedings”.

CPR r.57.7(5)

The “Passive” Defence

Remember that there is no 
duty on an executor to 
prove a will.

Consider, too, the 
position where the 
executor is also a 
beneficiary: see 
Richefond v. Grizzle
[2023] EWHC 2796 (Ch).

Position of Executors

Worth Proving Will?

When are costs “properly 
incurred”? 

See PD46, Para. 1.1. for 
examples.

CPR r.46.3

Default Rule for PRs
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