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Introduction

1. Under CPR rule 19.19 the Court may order
the company for the benefit of which a
derivative claim is brought under section 261 of
the Companies Act 2006 (the “Act”) to
indemnify the claimant against its liability for
costs incurred, either in the permission
application, orinthe derivative claim, orboth.

2. The origin of the Court’s powerin rule 19.19
is the Court of Appeal’s decisionin the pre-CPR
case of Wallersteiner v Moir (No. 2) [1975] QB
373 and there is a considerable volume of (both
pre- and post-CPR) authority on the
circumstances and terms in which such an
indemnity might be granted. The applicable
principles were considered by the Court in two
recent decisions. Re Arnbrow Ltd, Leslie v. Bull
[2023] EWHC 1771 (Ch) (13 July 2023) and in Re
Milestar Ltd. Gandesha v. Gandesha [2023]
EWHC 2153 (Ch) (8 September 2023).

CPRrule19.19

3. In Wallersteiner the Court ordered that the
minority shareholder bringing the action on
behalf of the company was to be indemnified by
the company for his costs because the action
was being brought on the company’s behalf -
even if it were to fail - because (by analogy with
the position of a trustee litigating on behalf of
the trust estate) the minority shareholder had
reasonable grounds for bringing the action and
had acted reasonably in bringing it, the Court
having sanctioned the derivative action (see at p.
391-2 (Lord Denning MR), p. 403-405 (Buckley
L.J.)and p. 407 (ScarmanL.J.)).

4. CPRrule19.19 now provides as follows:

“(1) The court may order the company..for the
benefit of which a derivative claim is brought to
indemnify the claimant against liability for costs
incurred in the permission application or in the
derivative claim or both.
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(2) If the claimant seeks an order that the
defendant company..indemnify the claimant
against liability incurred in the permission
application or the claim, this should be statedin
the permission application or claim form or
both.”

The practical problem

5. Though rule 19.19(2) makes clear that, if the
claimant seeks an indemnity, they must say so
in either the permission application or the claim
form, rule 19.9 does not state when the
claimant’s application for an indemnity is to be
determined. In /esini v. Westrip Holdings Ltd
[2009] EWHC 2536 Lewison J. observed (at
[125], though strictly obiter) that “once the
court hasreached the conclusion that the claim
ought to proceed..it ought normally to order
the company to indemnify the claimant against
his costs”, indicating that the question of the
indemnity ought to be considered at a
relatively early stage, at the same time as the
permission application. Indeed, both the Court
of Appeal in Wallersteiner and the Scottish
Court of Session in Wishart v. Castlecroft
Securities Ltd [2009] CSIH 65 observed that
the need for an indemnity order might arise
from the fact that, if it is not made, a minority
shareholder might be discouraged from
bringing a derivative action (for the ultimate
benefit of the company) because of the risk of
a personal liability for costs.

6. Thedifficulty in making such a ‘pre-emptive
order’ (i.e., granting the indemnity application
at the permission stage) is that the Court will
not have the full facts. It may turn out to be
inappropriate for an order to have been made
that the company indemnify the claimant for
the costs of the entire claim - for example,
because  further  facts emerge, or
circumstances change (including because a
reasonable offer of settlement has been
made), such thatitis nolongerreasonable for

the derivative action to continue, or, at least,
for the claimant to continue with the benefit
of acostsindemnity.

The applicable principles

7. The problem that an indemnity might pre-
empt the ultimate merits of the derivative
claim was considered in Wishart. Lord Reed
concluded (at [68]) that, if an order for an
indemnity were to be made at the stage when
leave is granted: (i) “the court must be
satisfied that it is necessary for such an order
to be made prospectively, rather than a
shareholder’s entitlement to indemnification
being considered after the expenses have
been incurred”; (i) “in cases where a
prospective finding is appropriate, it makes
sense for such findings to be made on a
staged basis” - i.e., in respect of costs
incurred up to a specified stage in the
proceedings (with permission to the claimant
to apply for a further order once that stage
has been reached); and (iii) even if an
indemnity is granted on a staged basis, the
defendant should in any event have
permission to apply to modify the order even
before the stageisreached.

8. Per the Deputy Judge in Arnbrow (Mr.
Peter Knox K.C.) at[74]:

“Although Wishart upheld the general
principle that a minority shareholder should
have a costs indemnity from the company
after trial when he has properly brought a
claimin the company’s interest, it did not hold
that he should, either of right or even
normally, be granted a pre-emptive
indemnity to this effect...On the contrary, it
appears to have suggested a test, for a pre-
emptive order, that such order should be
‘necessary” (see paragraph 68, recited
above). Although the specific context in
which this was said was whether an order
should be made
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at the same time as permission to sue is granted,
there is nothing to suggest that a different
principle is supposed to apply at a later pre-trial
stage of the proceedings.”

9. In the earlier case of Bhullar v. Bhullar [20]16]
BCC 134 at [69] Morgan J. had held that the Court
“should exercise considerable care” when
deciding whether to make a pre-emptive order
and “should have a high degree of assurance that
such an indemnity would be the proper order to
make following a trial on the merits of the claim.”
That “high degree of assurance” test was cited
with approval and applied in Arnbrow (at [113]-
[114]) and by the Deputy Judge in Milestar(at [99]-
[101] and [107] (Mr. Nicholas Caddick K.C.).

10. In Bhullar, Morgan J. did not consider the
“high degree of assurance” test was met, but the
second reason for not granting a pre-emptive
order was his conclusion (at [70]) that, on the
facts of that case, there was a prospect of a
petition under s. 994 of the Act being brought by
the claimant and that the derivative proceedings
could be viewed as a “stepping stone” towards
either a negotiation or a s. 994. The parties
“should be treated equally and each of them
should be on risk as to costs” and, therefore,
giving the claimant a pre-emptive indemnity in
the derivative proceedings would be giving him
anunfair advantage over the defendants.[1]

11. Morgan J.’s reasoning in Bhullar as to the
significance of alikely (or an already extant) s. 994
petition was approved by the Court in both
Milestar and Arnbrow and directly applied in the
latter, where a pre-emptive indemnity was
refused in circumstances where s. 994
proceedings were already on foot involving the
same allegations. The Deputy Judge in Arnbrow
explained further as follows (at [104]):

“The principle established by the Court of
Appeal in Wallersteiner..was simply that
where a minority shareholder is authorised
to act as agent on the company’s behalf,
then he is usually entitled to an indemnity
from the company, because in doing so he
/s acting as its agent and for its benefit.
Although he has an indirect interest in the
result by reason of his minority
shareholding, this is to be ignored. This
makes good sense, in such a case because
there is only one objective which he is
asking the court to help him to achieve,
namely, the benefit of the company as a
whole. But this has no application where,
simultaneously, he is bringing an unfair
prejudice claim which substantially involves
the same allegations, for his own personal
benefit, and with a view to the court
ordering the majority shareholders to buy
him out at market price, taking into account
the enhanced value the company will have if
those allegations succeed. In such a case,
he is properly to be regarded not just as the
company’s agent, but also a principal in his
ownright.”

12. Thus, where it is apparent that a
derivative claim is being used, not only for
the company’s benefit, but also as a means
of bolstering the minority shareholder’s
position in s. 994 proceedings, it is likely
that, even if the court gives permission for
the derivative claim to continue, it will
refuse to make a pre-emptive order for an
indemnity. The alternative would “produce
a manifest inequality of arms, and would be
contrary to the overriding objective in CPR
1.1 of dealing with a case fairly” (see
Arnbrowat [105]).

[1] In lesini Lewison J. adopted a different (though in substance, complementary) approach to the significance of a s.
994 petition, indicating (at [126] again, obiter) that the availability of that alternative remedy would have led him to
refuse permission for the derivative claim (because, to grant permission, would mean that the company would have a

potential liability under an indemnity for costs (the assumption being that if permission were granted, an order for a
pre-emptive indemnity would be made (see [125] (cited in paragraph 5 above)).
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13. Though the application for a pre-emptive
indemnity was refused in Arnbrow, it was
granted in Milestar. In that case, the following
factors were material: (i) there was no existing
or clear likelihood of s. 994 proceedings being
commenced on the same facts; (ii) the Court
had concluded at the first (‘papers’) stage of
the derivative claim that there was a prima facie
case for permission; (iii) on the basis of the
evidence at the second (‘inter partes’) stage
(and subject to the question of an indemnity),
the Court was satisfied that a director acting in
accordance with the dutiesimposed by s. 172 of
the Act would regard the claims as important
and permission for the derivative claims should
be granted; (iv) because the defendants had
done little more than simply join issue on the
merits, the claimant’s actions in bringing the
claim were reasonable and there was “a high
degree of likelihood” that , at the end of the
trial, he would be awarded an indemnity in
respect of his costs; and (v) an indemnity was
necessary in order that the claimant minority
shareholder was not discouraged for bringing
the claims for the benefit of the company.

14. In granting the pre-emptive order, however,
the Deputy Judge in Milestar expressly
acknowledged that whether (and the extent to
which) it remained reasonable for the claimant
to continue the derivative claim might change,
in particular, after the defendants had filed
evidence that more satisfactorily addressed
the underlying merits. It might cease to
reasonable for the claimant to continue, or at
least for him to do so with the benefit of a pre-
emptive order for an indemnity - the Court
might no longer have the necessary “high
degree of assurance” that, post-trial, an
indemnity for costs would be made.

15. On that basis, permission was granted for
the derivative claim and a pre-emptive costs
indemnity was ordered in relation to claimant’s
costsincurred up to that point in the permission
application andin the derivative action,

but only up to the exchange of witness
statements in the derivative action (when
the merits of the defence would most likely
to be apparent). The order in Milestar
further provided that the application for
permission and for an indemnity otherwise
be adjourned with liberty to both parties to
apply (in the claimant’s case, ‘for an
extension of the grant of permission and/ or
the indemnity; in the defendant’s case to
vary or revoke the grant of permission and/
or indemnity “on the basis of a material
changein circumstances”).

‘Payasyougo’ orders

16. A final aspect of the rule 19.9/
Wallersteiner jurisdiction, which can be of
very great practical importance, is whether
the order for an indemnity should also
require the company actually to pay the
claimant’s costs up front, before trial (as
opposed to providing the claimant with
(only) an advance indemnity, without a
provision directing any actual payment) - a
so called “pay asyou go” order.

17. Such an order plainly places an
immediate (and potentially significant)
costs burden on the company and in
circumstances where it may ultimately
transpire following trial that the claimant’s
claims are ultimately unfounded. In Smith v.
Croft[1986] TWLR 580 the Master granted a
pre-emptive indemnity and also permission
for the claimant’s bills to be assessed at
three monthly intervals, limited to 60%.
Allowing the company’s appeal, Walton J.
referred (at 583) to the difficulty identified
above in relation to pre-emptive indemnity
orders made in support of a claimant’ s
case that turns out not to be well-founded
and the fact that in Wallersteiner itself the
applicationfor anindemnity was made at a
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late stage in the proceedings, after the claimant
“had already substantially succeeded, but who
had no power and shot left to finish the battle. The
manifest justice of such an order in favour of a
person in such a positionis plain enough.” Walton
J. found that, on the facts of Smith, no indemnity
wasjustified at alland concluded as follows:

“The rationale for a Wallersteiner..order is to
ensure that the plaintiff in a minority shareholders’
action should not be prevented from pursuing an
obviously just case through lack of funds, or fear
that he may, for some reason, fail at the end of the
day and be at risk as to costs which he cannot
possibly pay. It has to be acknowledged that the
making of such an order may turn out to have
imposed on the company a liability which ought
never to have been imposed upon it. Therefore,
one should be very careful not to extend that
liability. Early payment - [le. before the
conclusion of the trial - does indeed impose an
additional liability. That may become necessary:
if, for example, the plaintiff is a person who
literally has no resources of his own, then it may
well be that an order for interim payment should
be made in order to ensure that the action
proceeds at all. Without the supplementary
order, the original order may stand in danger of
being stultified.

“It therefore appears to me that in order to hold
the balance as fairly as may be in the
circumstances between the plaintiffs and
defendants, it will be incumbent on the plaintiffs
applying for such an order to show that it is
genuinely needed, i.e. that they do not have
Sufficient resources to finance the action in the
meantime. If they have, | see no reason at all why
this extra burden should be placed upon the
company. And in this connect | think the master
ought to take a very broad view. The present
action is as much for the benefit of [the minority
shareholder] as it is for the nominal plaintiffs, and/
think the master ought to have taken their
resources into consideration.”

18. The above thus requires that, if a pay as
you go order is sought, the claimant will have
to demonstrate that it is “genuinely needed”
- i.e., that, unless the claimant’s costs are
paid up front and before the incidence of
costs is addressed following trial, the
claimant will be unable otherwise to finance
the proceedings.

19. A degree of uncertainty over the
correctness of the test in Smith was
introduced by the comments on Walton J.’s
observations that were made by Lewison J. in
lesini in the context of his discussion over the
differences between s. 994 petitions and
derivative claims under s. 261. At [124]
Lewison J. noted that counsel for a number of
the defendants in /esin/ relied in Smith as
authority for the proposition that a claimant
must demonstrate a genuine need for an
indemnity before the court will order one, but
observed that “that is not Walton J. said”.
Lewison J. explained that Walton J.’s
comments were said only in the context of
the appeal against the Master’s order that
there should be an interim (i.e., up-front)
payment by the company on account of the
claimant’s costs and recited Walton J.’s
judgment from “Early payment...” to “..extra
burden should be placed upon the company”
(see extract from Smith above). At [125]
Lewison J. thus concluded that an indemnity
as to costs in a derivative claim was not
limited to impecunious claimants, but that (as
referred in paragraph 5 above) “Once the
court has reached the conclusion that the
claim ought to proceed...it ought normally to
order the company to indemnify the claimant
against his costs.”
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20. The Court was not required to decide
whether to make a ‘pay as you go’ order in either
Arnbrow or Milestar. However, it is worth noting
that in Arnbrow the Deputy Judge expressed the
view that Lewison J. was not in /esini going so far
as to dissent from Walton J.’s proposition that, in
general, a claimant who seeks a ‘pay as you go’
order from the company, actually requiring it to
pay funds up front before trial (as opposed to
having the benefit of an advance indemnity
without such payment) should satisfy the court
that such an order is genuinely needed, because
of the burdens it will inevitably place on the
company up to trial.

Conclusion

21. Though, inevitably, each of Arnbrow and
Milestar was decided on its own facts (an
indemnity was refused in the first and granted in
the second) they contain a useful discussion,
restatement and clarification of the principles
governing an application for a pre-emptive
indemnity under CPRrule 19.19. They also highlight
the matters that the applicant and respondent will
wish to address in their evidence on such an
application and the provisions that each party
may wish the Court to include in any order made.

Simon McLoughlin
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