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2017 Code”) because it had an agreement in
writing that did not have 1954 Act protection at
the timewhen the 2017 Code came into force (as
provided for in the transitional provisions).

In December 2018, Gencomp purchased the
freehold of the Site from Potting Shed Trading
Limited, and its interest was registered on 18
March 2020.

On the determination of the contractual term of
the Lease, Vodafone considered it was entitled
to apply for a new code agreement pursuant to
paragraph 33 in Part 5 of the 2017 Code.
Vodafone wanted a new code agreement with a
term of 10 years and believed that Gencompwas
the correct grantor because it was a successor
party to the Lease granted by Publico. APW
thought otherwise and contended that it was the
only party capable of conferring new rights
under the 2017 Code because it had been
interposed as the “site provider”.

Vodafone served notices under (a) Part 4 (which
contains thecourt’s powers to impose non-

Background

The Claimant operator, Vodafone Limited, had
a 2003 lease (“the Lease”) of a
communications site in Bingley,West Yorkshire
(“the Site”). The grantor was the then
freeholder, Public Limited (“Publico”) and the
Leasewas excluded fromPart II of the Landlord
and Tenant Act 1954. The Lease permitted
Vodafone to use a communications tower,
antenna andother apparatus on theSite.

On 22 June 2018, the subsequent freeholder,
Potting Shed Trading Limited, granted a
concurrent lease of the Site to AP Wireless II
(UK) Limited (“APW”) for a termof 40 years. The
grant was for a substantial premium and the
rent was a peppercorn. As the concurrent
lessee, APW was entitled to the rents and
profits of the land and the benefit of the
covenants in the Lease from the beginning of
theconcurrent term.

In November 2018, the contractual term of
Vodafone’s Lease determined, but the
telecommunications operator had protection
under the2017Communications Code (“the
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consensual agreements where – in most cases
- an operator is not already in occupation) and
(b) Part 5 of the 2017 Code (which contains the
procedure operators with code agreement can
renew them with the grant of a new code
agreement). Having given its notices,
Vodafone commenced proceedings in the
Upper Tribunal (“UT”); APW andGencompwere
both respondent parties.

The Issues

By virtue of paragraph 33(1) of the 2017 Code,
Part 5 concerns renewals between a “site
provider” which is a “party to a code
agreement” and an operator. It was not in
dispute that APW was a “site provider” (as
defined atparagraph30(1)(a)).

The UT was required to determine if APW was a
“party to a code agreement” for the purposes
of Part 5, and thereby the correct respondent
to an application under paragraph 33 of the
2017 Code. Vodafone contended that it was
not, and that Gencomp was the appropriate
respondent asPublico’s successor in title. APW
disagreed and contended that it was the
relevant respondent.

JudgmentatFirst Instance

Martin Rodger KC, the Deputy President of the
UT, rejected both theparties’ submissions.

He agreed with Vodafone that although APW
was a site provider, it was not a party to a code
agreement for the purposes of satisfying the
requirements of Part 5.

However, he also found that Gencompwas not
in a position to enter into an agreement
conferring code rights on Vodafone.
Consequently, the code rightswhich Vodafone
had sought by notices served on Gencomp
requiring it to enter into a conferring
agreement were not available under either Part
4or Part 5of theCode.

That said, the answer to the conundrum was, in
his view, available in Part 4; there was no
obstacle to the UT imposing an agreement by
which APW conferred code rights under Part 4
(specifically, paragraph 20) of the 2017 Code.
Although this left a gap in the legislation in that
a site provider such as APW would be
prevented from taking steps to bring a code
agreement to an end, the Deputy President did
not think this provided a reason for refusing to
extend the use of Part 4 to operators in situ
wishing to obtain a renewal or modification by
an agreement imposed between it and a
concurrent lessee.

APWwasgrantedpermission to appeal.

Courtof Appeal

APW’s appeal raised twocritical questions:

(1) Was APWa “party to a code agreement” for
the purposes of paragraph 33 of the 2017
Code, such that its existing code agreement
could be renewedunder thePart 5procedure?

(2) If neither Vodafone nor APW met the
requirements of paragraph 33, could Vodafone
nevertheless make a claim for non-consensual
code agreement under Part 4?

On the first of these questions, APW advanced
two alternative arguments: (1) paragraph 10(3)
is not exhaustive in relation to who is to be
treated as a party to an agreement;
alternatively, (2) APW was a successor in title
within themeaning of paragraph 10(2)(a) and (3)
of the 2017 Code and so was expressly
identified as a “party to a code agreement” for
thepurposes of Part 5.

The Court of Appeal swiftly rejected the
argument that APW was a successor in title for
the purposes of paragraph 10: see [44]-[50]
([2023] EWCA Civ. 825). However, it accepted
APW’s contention that paragraph 10 was not
exhaustive andappliedprinciples of statutory
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construction advocated by the Supreme Court
in Compton Beauchamp v APW [2022] UKSC 18
(inwhich Justin Kitson fromSelborneChambers
appeared). In Gencomp, Nugee LJ cited Lady
Rose’s statement at [106] of Compton
Beauchamp:

“The correct approach is to work out how the
regime is intended to work and then consider
what meaning should be given to the word
“occupier” so asbest to achieve that goal.”

Nugee LJ concludedat [75] that:

“Applying that approach, it seems to me that
the regime is intended to work in such a way
that the person currently entitled to the benefit
and burden of the agreement as operator, and
the person currently entitled to the benefit and
burden of the agreement as site provider, are
parties to the agreement and can exercise the
rights conferred byPart 5of theCode.”

Comment

Given the number of telecoms sites held by
APW on concurrent leases (and the very many
other sites with complex title structures,
including development land), the clarification
given by the Court of Appeal is welcome. It
provides clarity as to how an operator with a
lease can go about renewing its existing code
agreements where concurrent leases have
been interposed. However, the Court of
Appeal left open the question of how the 2017
Code would operate if an operator’s existing
rightwasamere licenceorwayleave.

The decision also confirms that the 2017 Code
is not to be construed in a vacuum and where a
lease of a communications site is granted, the
ordinary principles of landlord and tenant law
apply.

Matthew Shore

In addition, the Court of Appeal suggested at
[84] that the UT had interpreted comments
made by the Supreme Court in Compton
Beauchamp about the ability of operators to
use Part 4 of the Code to seek a new code
agreement too widely. It highlighted Lady
Rose’s statement at [128] of Compton
Beauchamp that Part 4 should not apply where
a lease is continuing under Part 5 (regardless of
whether Part 5 could actually be utilised to
renew acode agreement).

Justin Kitson
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