MISUSE OF THE MATRIX

Introduction
Property lawyers are frequently called upon to construe documents.  They often approach their task by looking at the matrix of fact that existed at the time of the document.  However, courts are forbidden from looking at the parties’ negotiations.  Why is this?  In a very recent case the Court of Appeal explained why.  Moreover, it chose to do so in a case about easements.  The Court of Appeal’s decision enabled a buyer to claim an easement which was not expressly recorded in the contract of sale or the conveyance.

Lord Hoffmann’s five principles

Lord Hoffmann’s five “principles by which contractual documents are nowadays construed” have now become so well known that citation in court is often accompanied by a grovelling apology.  (The citation is ICS Ltd v. West Bromwich Building Society [1998] 1 WLR 896 at 912-913).  Principles (1) and (2) focus upon the breadth of the background or “matrix of fact” that can be deployed by the parties when seeking to ascertain the meaning of a document.  Principles (4) and (5) serve as guidance to discover when a court might depart from the natural meaning of words.  It is these four principles to which attention is normally directed at a hearing.  Principle (3) however should not be overlooked since its sets a limit on the admissible matrix of fact and, as a recent case in the Court of Appeal shows, is a principle that does not just apply to written documents but can also be very important where other legal doctrines are in play, for example, the application or exclusion of section 62 of the Law of Property Act 1925.  This article explores Lord Hoffmann’s third principle with particular reference to the case of P&S Platt Limited v. Crouch [2003] EWCA Civ 1110, in which case the Court of Appeal not only applied the principle but also explained its purpose.

Lord Hoffman’s third principle states “The law excludes from the admissible background the previous negotiations of the parties and their declarations of subjective intent.  They are admissible only in an action for rectification.  The law makes this distinction for reasons of practical policy and, in this respect only, legal interpretation differs from the way we would interpret utterances in ordinary life.”

The Platt case

In Platt the defendants were the vendor of a hotel in Horning on the Norfolk Broads.  The land on which the hotel stood was close to the river but not next to it.  Between the hotel and the river was an island also owned by the defendants.  On the riverside of this island were three moorings.  For many years the defendants and their predecessors in title had used these moorings for the benefit of hotel customers.  There were indeed signs not only on the riverbank but also on the path leading from the hotel to the riverbank advertising the moorings as being “Strictly for hotel customers”.  The claimant company contracted to purchase the hotel and its business.  It also took an option to purchase the island owned by the defendant.  The contract for the purchase of the hotel was completed.  Although the claimant wanted to exercise the option to purchase the island it missed the date for its exercise.  The defendants’ contended that not only had the claimant lost the right to buy the island (which had a luxury bungalow on it) but in addition had lost the right to use the moorings.  The contract was silent so far as use of the moorings was concerned.  It did however incorporate a standard clause which in turn had the effect of applying section 62 of the LPA 1925 to the contract of sale.  Whether an easement to use the river moorings had arisen as a result of the sale of the hotel became the central issue in the case.  

The defendant vendors, through their counsel, strenuously argued that if one examined the course of negotiations between the parties.  It was clear that the parties’ intention, if the option to purchase the island was not exercised, was that the right to use the river moorings ceased.  This argument failed before the trial judge, principally on evidential grounds.  The trial judge was not satisfied that there was a common intention that no right to use the river moorings was to pass on the transfer of the hotel.  Although the Court of Appeal agreed with the trial judge’s conclusion they went out of their way to reject the notion that it was appropriate to look at the course of negotiations between the parties prior to the contract of sale in order to seek to discover what the parties common intention may have been.  They emphasised that save in cases where rectification was raised it was not legitimate to go into the negotiations.  

The defendant’s counsel had sought to find legal legitimacy for his argument by relying upon two earlier Court of Appeal decisions.  The first and most important was Birmingham Dudley & District Banking Co v. Ross [1888] 38 Ch. D.295 (“the Birmingham case”) and the second case was Selby District Council v. Samuel Smith Old Brewery (Tadcaster) [2000] 80 P&CR 466 (“the Selby case”).  The presiding judge in Platt was Peter Gibson LJ.  He was also a member of the court in the Selby case.  He delivered the leading judgment in Platt. He carefully examined the Birmingham case and then sought to dispel some misconceptions that may have arisen as a result of it.  

He explained that the Birmingham case involved a building scheme.  The Corporation of Birmingham was developing a large area by entering into building agreements.  One builder had erected a building to a height of 48 ft. and had assigned his interest under his lease from Birmingham Corporation to the claimant.  At the time of the lease there was only a low building on land nearby, on the other side of a road.  Another builder began to commence the construction a new building 80 ft. high.  The claimant sought an injunction alleging an interference with their “right to light”.  The judge at first instance dismissed the action and the Court of Appeal dismissed the appeal.  The Court of Appeal was concerned with the statutory predecessor of section 62 (section 6 of the Conveyancing Act 1881).  Peter Gibson LJ explained that in the Birmingham case the Court of Appeal had come to its conclusion that a right to light did not pass (pursuant to the predecessor of section 62) because of “the state of things at the time the lease was granted”.  This state of things was not to be deduced by examining the negotiations between the parties but rather by establishing provable facts.  

Negotiations not admissible

In his judgment, after referring to Prenn v. Simmonds [1971] 1 WLR 1381, Peter Gibson LJ referred to Lord Hoffmann’s third principle in ICS and his phrase that the exclusion of the use of negotiations was due to “reasons of practical policy”. Tthe Lord Justice then explained the rationale.  He said “what is said in the course of negotiations provides too uncertain a guide as to what is the position between contracting parties when later they commit themselves finally by their contract”.  

Lord Justice Longmore delivered a separate judgment specifically in order to emphasise the impermissibility of referring to negotiations.  In his judgment he referred expressly to the judgment of Lord Wilberforce in Prenn v. Simmonds and stated that pre-contract evidence “has to be restricted to evidence of the factual background known to the parties at or before the date of the contract, including evidence of “genesis” and objectively the “aim” of the transaction.  The concept of evidence of “the genesis and aim of the transaction” comes ultimately from Sir James Stephens Digest of the Law of Evidence and Wigmore on Evidence via the judgment of Cardoza J. in Utica City National Bank v. Green [1918] 118 NE 607”.  He explained that evidence of negotiations is unhelpful “largely because any assumption, explicit or implicit, in any offer or counter-offer by a party, is not necessarily acceptable (let alone agreed) by the other party”. 

Thus in Platt all the judges resisted the invitation to look at the negotiations before the contract in order to seek to discover whether it was the common intention of the parties to exclude the mooring rights.

The application of Lord Hoffmann’s third principle to a case involving section 62 of the LPA 1925 has the additional benefit of achieving certainty when investigating title.  If the law were otherwise then whenever an argument might arise as to the existence or otherwise of a possible section 62 right the parties would be prompted to trawl through all the pre-contract negotiations.  Platt should put an end to this.
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